UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
DesertLink, LLC

)

Docket No. ER17-135-000

EXPLANATORY STATEMENT IN SUPPORT OF
OFFER OF SETTLEMENT AND STIPULATION
DesertLink, LLC (“DesertLink”), submits this Explanatory Statement pursuant to Rule
602 of the Rules of Practice and Procedure of the Federal Energy Regulatory Commission
(“Commission”), 18 C.F.R. §385.602, in support of the Offer of Settlement and Stipulation
(“Settlement”). The parties to the above-captioned proceeding (with DesertLink, collectively the
“Parties” and each individually a “Party”) either support or do not oppose the Settlement. The
Settlement will resolve completely all issues raised in connection with this proceeding.
The Settlement provides as follows:
I.

PROCEDURAL BACKGROUND
Article I of the Settlement provides the procedural background of this proceeding.

Section 1.1 describes DesertLink, which is a is a non-incumbent transmission developer, and its
selection by the California Independent System Operator Corporation (“CAISO”) to develop,
own, and maintain the Harry Allen to Eldorado 500 kV Transmission Project (the “Project”).
Section 1.1 also sets forth the ownership structure of DesertLink.
Section I(A) outlines the DesertLink rate filings. Section 1.2 addresses DesertLink’s
petition in EL16-68-000 seeking Commission authorization for certain transmission rate
incentives for the Project. The Commission granted the requested incentive rate treatment on
August 19, 2016. Sections 1.3 and 1.4 address DesertLink’s transmission owner tariff (“TO
1

Tariff”), filed October 18, 2016 and updated on October 27, 2016. Section 1.3 notes that the
Formula Rate Filing described the cost containment commitments made by DesertLink,
including a binding capital cost cap, a cap on the return on equity (“ROE”) that prohibits
DesertLink from receiving during the depreciable life of the Project an ROE greater than 9.8%,
inclusive of any incentive, and a limit on the capital structure that limits the equity component to
no more than 50%. Section 1.4 addresses the Formula Rate and associated transmission
Formula Rate Protocols (collectively, the “Formula Rate”). Section 1.4 also notes that
DesertLink’s Formula Rate Filing sought authorization for any yet-to-be-formed affiliate or
subsidiary to replicate and utilize its Formula Rate – including the ROE, inclusive of the RTO
Participation Incentive – if designated as an Approved Project Sponsor in the CAISO region.
Sections 1.5 and 1.6 address the interventions, protests and comments filed with regard to
the DesertLink filing as well as the Commission Staff’s deficiency letter and DesertLink’s
response. Specifically, Section 1.5 notes that the Cities of Anaheim, Azusa, Banning, Colton,
Pasadena, and Riverside, California (the “Six Cities”), APPA and CDWR each filed comments
while the Transmission Agency of Northern California, Modesto Irrigation District (“MID”), the
Sacramento Municipal Utility District (“SMUD”), the City of Santa Clara (“Santa Clara”), and
the M-S-R Public Power Agency (“M-S-R”) filed a joint protest regarding DesertLink’s request.
DesertLink filed an answer to comments and protests and CDWR and the Six Cities filed
answers to DesertLink’s answer. Section 1.6 addresses the December 12, 2016, Commission
Staff letter requesting additional information on the Formula Rate Template and Formula Rate
Protocols and DesertLink’s response. On January 31, 2017, TANC, Santa Clara and M-S-R filed
additional comments based on DesertLink’s response to Commission Staff’s letter.
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Section 1.7 describes the Commission acceptance, pursuant to the Commission’s
February 3, 2017 Order Delegating Further Authority to Staff in Absence of Quorum, of
DesertLink’s submittal, suspension for a nominal period, effective as of December 19, 2016,
subject to refund and further Commission order.
Section 1.8 addresses the further Commission Order, issued October 31, 2017, in which
the Commission “set DesertLink’s proposed TO Tariff (including the formula rate, formula rate
template, protocols, and ROE), for hearing and settlement judge procedures” 1 while granting
DesertLink’s request that DesertLink’s yet-to-be-formed affiliates or subsidiaries be permitted to
use DesertLink’s proposed Formula Rate. 2
Section I(B) addresses requests for rehearing. Section 1.9 notes that in the October 31,
2017 Order, the Commission dismissed TANC’s request for rehearing of the March 13, 2017
Order issued under Delegated Authority. Section 1.10 recounts that on November 30, 2017,
TANC, SMUD, Santa Clara, MID, and M-S-R filed a joint request for rehearing challenging the
Commission’s decision in the October 31, 2017 Order to permit DesertLink’s yet-to-be-formed
affiliates or subsidiaries to use DesertLink’s proposed Formula Rate, including the ROE, and the
Approved Incentives and that on the same day Six Cities filed a similar request for rehearing.
Section 1.10 further notes that on December 28, 2017, the Commission issued an Order Granting
Rehearing For Further Consideration.
Section I(C) addresses settlement judge procedures following the Commission’s order
setting various issues for hearing and settlement judge procedures. Subsequent to the October
31, 2017 Order, Judge Steven Sterner was appointed as settlement judge to preside over the
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DesertLink, LLC, 161 FERC ¶ 61,126 at P 32 (2017) (“October 31, 2017 Order”).
Id. at PP 39-41.
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settlement proceedings. Section 1.11 recounts the settlement conferences, as well the late
intervention of Southern California Edison, which was ruled on by Chief Administrative Law
Judge Carmen Cintron. The Settlement recounts that as a result of the settlement meetings the
Parties either support or do not oppose the Settlement, which resolves all issues set for hearing
and settlement Judge procedures in this proceeding. The Section also states that, as part of
resolving the issues set for hearing, DesertLink agreed to withdraw the request for authorization
related to the ability of affiliates or subsidiaries to replicate the formula rate, including ROE and
rate incentives, which has been approved as part of the October 31, 2017 Order. Finally, this
Section describes the motion that DesertLink and certain Parties will file to effectuate that
commitment.
II.

RECITALS
Article II and Sections 2.1-2.3 contain Recitals regarding the Settlement.

III.

TERMS OF SETTLEMENT
Article III provides the Terms of Settlement and is broken down into Sections relating to

each of the critical issues. Section III(A)1 (Section 3.1) notes the ROE stated in the Formula
Rate Template, Appendix III, Page 4, Column 4, Line 17 (as well as Attachment 5, Line 10) shall
be 9.8%, inclusive of all transmission ROE incentive adders (the “Stated ROE”). Section III(A)1
confirms that during the depreciable life of the Project, DesertLink will only be entitled to
recover the lesser of (i) the 9.8% Stated ROE; or (ii) the ROE, plus ROE incentive adders as
authorized by the Commission, determined by the Commission to be just and reasonable.
Section III(A)2 (Section 3.2) confirms that for the depreciable life of the Project, as
reflected in the Formula Rate Template, Appendix III, Page 4, Column 3, Lines 15 and 17, and
Note Q, the equity component used by DesertLink to calculate the weighted cost of capital shall
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be the lesser of the ratio of equity as a percentage of total capital or 50%. In calculating the
capital structure on Attachment 5 to the Formula Rate Template, Section III(A)2 also reflects
that DesertLink agreed to use the gross proceeds of long-term debt.
Section III(A)3 (Section 3.3) sets forth the settlement regarding depreciation rates.
Specifically, DesertLink agrees to apply a 2.0% depreciation rate to Accounts 301.0 and 302.0
and to apply a 9.44% depreciation rate to Account 392.0. Section 3.3 also confirms that within
twelve months after the date which is five years after the In-Service Date, DesertLink will
prepare and file a new depreciation study proposing updated depreciation parameters for the
Project such as average remaining service lives and net salvage values.
Sections III(A)4-5 (Sections 3.4-3.5) confirm that as part of the Settlement DesertLink
has made changes to both the Formula Rate Template (Section 3.4) and Formula Rate Protocols
(Section 3.5), with clean and marked versions of both being attached to the Settlement as
Attachments A-D respectively.
Section III(A)6 (Section 3.6) sets forth a commitment by DesertLink to seek affirmative
Commission acknowledgement of DesertLink’s withdrawal, through a Joint Motion For Order
Vacating Rulings Allowing Future Affiliates Or Subsidiaries To Replicate Formula Rate,
Including ROE And Rate Incentives (the “Vacatur Motion”), of DesertLink’s request for
DesertLink’s yet-to-be formed affiliates or subsidiaries to replicate DesertLink’s formula rate,
inclusive of ROE and rate incentives for projects in the CAISO region. The Commission granted
that request in the October 31, 2017 Order. Certain Parties sought rehearing, and, as an
important part of the consideration for the Settlement, DesertLink agreed to seek vacatur of the
rulings approving its request.
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Section III(A)7 (Section 3.7) provides for a moratorium period that ends two years after
the in-service date of the Project, during which no Party shall submit a filing under FPA Sections
205 or 206 to seek to require DesertLink to use an ROE below 9.8%, to revise the Capital
Structure to require the use of an Equity percentage of less than 50%, to modify the depreciation
schedule in advance of DesertLink’s required submission of a depreciation study or to require
changes in the Formula Rate Template or Formula Rate Protocols.
Section III(B) (Section 3.8) requires that DesertLink make a compliance filing of clean
copies of the Formula Rate Template and Formula Rate Protocols within 30 days of the effective
date of the settlement.
IV.

LIST OF DOCUMENTS
Article IV, Sections 4.1-4.2 includes the list of documents accompanying the Settlement

and provides that the Settlement controls to the extent that there are any discrepancies between
the Settlement and any other documents.
V.

RESERVATIONS
Article V, Sections 5.1-5.9 sets forth a number of reservations regarding the Settlement.

Section 5.1 notes that approval or acceptance by the Commission shall not constitute a
determination by the Commission as to the merits of any allegations or contentions and no Party
shall be deemed to have made an admission that any allegation or contention made by any other
Party or contained in these proceedings is true or valid or untrue or invalid.
Section 5.2 provides that within 30 days of the Commission’s approval of the Settlement,
and issuance of an order granting the relief sought in the Vacatur Motion, TANC, SMUD, MID,
Santa Clara, M-S-R and the Six Cities will file notices withdrawing their respective Requests for
Rehearing filed in Docket No. 17-135-000.
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Section 5.3 reiterates Commission Rule 602 limitations on the discussions leading to the
Settlement.
Section 5.4 provides that, should the Commission fail to issue an order approving or
accepting this Settlement in its entirety and without material change or condition that any Party
deems to be unacceptable, this Settlement shall be deemed withdrawn.
Section 5.5 provides that the Settlement relates only to the specific matters referred to in
the Settlement and shall not establish or constitute the adoption of any ratemaking principle
binding on the Parties in the future, nor shall any Party be deemed to have approved, accepted,
agreed, or consented for purposes other than this proceeding to any specific ratemaking
methodology or principle, accounting treatment, or level of expense or revenue.
Section 5.6 reflects the importance of the terms of the Settlement, providing that the
Settlement is contingent on no Party seeking additional terms and conditions and the
Commission approving the Settlement without condition or modification. If either contingency
is not fulfilled, then the Settlement: (i) shall not be binding on any Party; (ii) the Parties shall not
be obliged to negotiate further, other than to discuss in good faith whether any condition(s) or
modification(s) required by the Commission is (are) acceptable to them; (iii) all Parties shall be
deemed to have reserved all their respective rights and remedies with respect to the issues in this
proceeding; and (iv) this Settlement shall not be part of the record in this or any other
proceeding, and all discussions and negotiations thereon shall be privileged.
Section 5.7 addresses the standard of review for the Settlement. To the extent there is a
unilateral change to the Settlement proposed by a Party, or with respect to the rates specified in
the Settlement during the Moratorium set forth in Section 3.7, the standard of review shall be the
“public interest” standard set forth in United Gas Pipe Line Co. v. Mobile Gas Serv. Corp., 350
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U.S. 332 (1956) (“Mobile”); Fed. Power Comm’n v. Sierra Pac. Power Co., 350 U.S. 348 (1956)
(“Sierra); Morgan Stanley Capital Grp. Inc. v. Pub. Util. Dist. No. 1 of Snohomish Cnty., 554
U.S. 527 (2008); and NRG Power Mktg., LLC v. Maine Pub. Utils. Comm’n, 558 U.S. 165
(2010). The standard of review for any changes proposed by a non-Party, or the Commission
acting sua sponte, or with respect to the rates set forth in this Settlement following the
Moratorium, shall be the just and reasonable standard of review. Devon Power LLC, 134 FERC
¶ 61,208 at P 10 (2011), reh’g denied, 137 FERC ¶ 61,073 (2011), review dismissed in part and
denied in part sub nom. New England Power Generators Ass’n v. FERC, 707 F.3d 364 (D.C.
Cir. 2012).
Section 5.8 provides that, except as otherwise expressly stated in the Settlement, nothing
in Settlement or the attached documents shall impair, diminish, or restrain the rights of any Party
or the Commission under Sections 205 and 206 of the FPA. Section 5.8 further provides that it is
the intent of the Parties that no element of this Settlement or the attached documents constitutes a
“settled practice” as that term was interpreted in Pub. Serv. Comm’n of New York v. FERC, 642
F.2d 1335 (D.C. Cir. 1980).
Section 5.9 provides that, except as provided in Sections 3.1-3.7 of the Settlement or the
DesertLink Approved Project Sponsor Agreement, nothing shall be construed as affecting
DesertLink’s right to submit revised tariff records or to apply to revise its Formula Rate on a
prospective basis, or to make any other application or request, or to oppose any filing made or
action taken pursuant to FPA Section 206. Section 5.9 further provides that, except as provided
by the Moratorium in Section 3.7, nothing contained in the Settlement shall be construed as
affecting the right of any Party to make an application of any type to the Commission to modify
prospectively DesertLink’s Formula Rate, or to oppose any filing made by DesertLink.
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VI.

EFFECTIVE DATE
Section 6.1 establishes the effective date of the Settlement as upon a final order of the

Commission approving this Settlement without condition or modification, or, if approved with
condition or modification, the date that such condition(s) or modification(s) is (are) accepted, or
not opposed, by the Parties. Section 6.1 further provides any Commission order shall be deemed
final as of the date that rehearing is denied by the Commission, or if rehearing is not sought, the
day following the date by which any request for rehearing would have been statutorily required.
Section 6.2 provides that in the event of a Commission order requiring a modification or
condition to the Settlement, a Party may provide written notice to the other Parties within ten
(10) business days of the Commission order that the required modification or condition is
unacceptable, in which case the Settlement shall be of no force and effect, unless within an
additional fifteen (15) business days the Parties agree in writing to modifications consistent with
the modification and/or condition imposed by Commission order that are acceptable to all Parties
and are approved in a final Commission order no longer subject to rehearing (the “Revised
Effective Date”). If no Party provides written notice that Commission mandated modifications
are unacceptable, all Parties shall be deemed to have accepted the Settlement as modified and/or
conditioned by the Commission order.
VII.

MISCELLANEOUS
Section 7.1 provides that the Settlement provisions are not severable and the Settlement is

an integrated package in which none of the Settlement terms is agreed to without each of the
others.
Section 7.2 disclaims representations and warranties among the Parties other than as
explicitly reflected in the Settlement and provides that the Settlement constitutes the full and
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complete offer of settlement with respect to the subject matter reflected therein and supersedes
all prior negotiations, understandings, and agreements, whether written or oral, between the
Parties with respect to the subject matter thereof.
Section 7.3 provides standard language that titles and headings within the Settlement are
for reference and convenience purposes only, are not to be construed or taken into account in
interpreting the Settlement, and do not qualify, modify, or explain the effects of the Settlement.
Section 7.4 provides that the Settlement is binding upon and for the benefit of the Parties
and their successors and assigns.
VIII. OFFER OF SETTLEMENT
Sections 8.1 and 8.2 reflect DesertLink’s request for Commission approval of the
Settlement, without condition or modification, as fair and reasonable and in the public interest.
IX.

ADDITION INFORMATION REQUIRED OF SETTLEMENTS
The following addresses the four questions identified by the by the Chief Administrative

Law Judge on December 15, 2016 in the Amended Notice to the Public on Information to be
Provided with Settlement Agreements.
A.

Does The Settlement Affect Other Pending Cases?

The Parties are unaware of any other pending cases that will be affected by certification
and acceptance of the Settlement.
B.

Does The Settlement Involve Issues Of First Impression?

The Settlement does not involve issues of first impression.
C.

Does The Settlement Depart From Commission Precedent?

The Settlement does not depart from Commission Precedent.
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D.

Does The Settlement Seek To Impose A Standard Of Review Other Than The
Ordinary Just And Reasonable Standard With Respect To Any Changes To
The Settlement That Might Be Sought By Either A Third Party Or The
Commission Acting Sua Sponte?

The Settlement does not impose a standard of review other than the ordinary just and
reasonable standard with respect to any changes to the settlement that might be sought by either a
third party or the Commission acting sua sponte. Section 5.7 of the Settlement specifically
provides that “the standard of review for any changes proposed by a non-Party, or the
Commission acting sua sponte, shall be the just and reasonable standard of review . . ..”
X.

CONCLUSION
DesertLink respectfully requests that the Commission (i) find that the Settlement is in the

public interest; (ii) accept, without modification or condition, the Settlement and its components
as a full resolution of all issues set for hearing by the Commission in Docket Nos. ER17-135001, ER17-135-002, and ER17-135-003; (iii) grant the Vacatur Motion; and (iv) accept for filing
the formula rate template and formula rate protocols submitted with the Settlement and make
them effective as set forth in the Settlement.
Respectfully submitted,
_/s/ Michael R. Engleman
Michael R. Engleman
Engleman Fallon, PLLC
1717 K Street NW
Washington, D.C. 20006
Tel: 202-464-1332
mengleman@efenergylaw.com
Counsel for DesertLink, LLC
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
DesertLink, LLC

)

Docket No. ER17-135-000 et. seq.

OFFER OF SETTLEMENT AND STIPULATION
Pursuant to Rule 602 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission (“Commission”), 18 C.F.R. §385.602, DesertLink, LLC (“DesertLink”),
hereby offers to each of the parties to the above-captioned proceeding (with DesertLink,
collectively the “Parties” and each individually a “Party”) the following terms, conditions, and
stipulations of a settlement (the “Settlement”) that resolves all issues set for hearing in this
docket. DesertLink has been authorized to represent that the Cities of Anaheim, Azusa,
Banning, Colton, Pasadena, and Riverside, California (the “Six Cities”), the Transmission
Agency of Northern California (“TANC”), the Modesto Irrigation District (“MID”), the City of
Santa Clara, California (“Santa Clara”), the Sacramento Municipal Utility District (“SMUD”),
the M-S-R Public Power Agency (“M-S-R”), DCR Transmission, LLC, Nevada Power Company
and Sierra Pacific Power Company (together, "NV Energy"), GridLiance West Transco LLC, the
California Department of Water Resources State Water Project, Southern California Edison
Company, and the California Public Utilities Commission either support or do not oppose this
Settlement.
I.

BACKGROUND
1.1

DesertLink is a non-incumbent transmission developer selected by the California

Independent System Operator Corporation (“CAISO”) to develop, own, and maintain the Harry
Allen to Eldorado 500 kV Transmission Project (the “Project”). The Project is a 60-mile

transmission line to be constructed between NV Energy’s Harry Allen substation and the jointly
owned Eldorado substation operated by SCE. The CAISO approved the Project in its 2013-2014
transmission plan and on January 11, 2016, following a competitive solicitation under CAISO’s
Order No. 10001 planning process, CAISO announced that DesertLink was the Approved Project
Sponsor for the Project. All the membership interests in DesertLink are indirectly owned by LS
Power Associates, L.P. (“LS Power”), which, through affiliates, develops, owns, and operates
electric transmission and power generation facilities.
A.

DesertLink’s Transmission Rate Filings

1.2

On May 11, 2016, DesertLink filed in Docket No. EL16-68-000 a petition for a

declaratory order pursuant to Section 2192 of the Federal Power Act (FPA) and Order No. 679 3
seeking Commission authorization for certain transmission rate incentives for the Project. On
August 19, 2016, the Commission granted the Project rate incentives for: (1) deferred recovery
of prudently incurred pre-commercial costs through creation of a regulatory asset; (2) full
recovery of prudently incurred costs if the Project is abandoned for reasons beyond DesertLink’s
control; (3) use of a hypothetical capital structure consisting of 50 percent debt and 50 percent
equity until the Project achieves commercial operation; and (4) a 50 basis point return on equity
(“ROE”) incentive to DesertLink for its joinder and continued participation in the CAISO (“RTO

1

2
3

Transmission Planning and Cost Allocation by Transmission Owning and Operating
Public Utilities, Order No. 1000, FERC Stats. & Regs. ¶ 31,323 (2011), order on reh’g,
Order No. 1000-A, 139 FERC ¶ 61,132, order on reh’g and clarification, Order No.
1000-B, 141 FERC ¶ 61,044 (2012), aff’d sub nom. S.C. Pub. Serv. Auth. v. FERC, 762
F.3d 41 (D.C. Cir. 2014).
16 U.S.C. § 824s (2012).
Promoting Transmission Investment through Pricing Reform, Order No. 679, FERC
Stats. & Regs. ¶ 31,222, order on reh’g, Order No. 679-A, FERC Stats. & Regs. ¶ 31,236
(2006), order on reh’g, 119 FERC ¶ 61,062 (2007).

Participation Incentive”), subject to the overall ROE not exceeding the ROE cap commitment in
DesertLink’s Project proposal (together the “Approved Incentives”). 4
1.3

On October 18, 2016, DesertLink filed a transmission owner tariff (“TO Tariff”)

with the Commission to be applicable upon it becoming a participating transmission owner in the
CAISO region (“the Formula Rate Filing”). 5 In the testimony accompanying the Formula Rate
Filing, DesertLink described certain cost containment commitments, including a binding capital
cost cap, a cap on the ROE that prohibits DesertLink from receiving during the depreciable life
of the Project an ROE greater than 9.8%, inclusive of any incentive, and a limit on the capital
structure that limits the equity component to no more than 50%. 6
1.4

The TO Tariff filing included a transmission Formula Rate Template to calculate

DesertLink’s annual transmission revenue requirement and associated transmission Formula
Rate Protocols (collectively the “Formula Rate”) for implementation of the Formula Rate.
DesertLink’s Formula Rate Filing also sought authorization for any yet-to-be-formed affiliate or
subsidiary, to replicate and utilize its Formula Rate – including the ROE, inclusive of the RTO
Participation Incentive – if designated as an Approved Project Sponsor in the CAISO region.
1.5

The Six Cities, APPA and CDWR each filed comments on November 8, 2016.

TANC, MID, the Sacramento Municipal Utility District (“SMUD”), Santa Clara and M-S-R (the
“Joint Protest”) filed a joint protest regarding only three aspects of DesertLink’s request. On
November 22, 2016, DesertLink filed an answer to comments and protests. On December 7,
2016, CDWR and the Six Cities filed answers to DesertLink’s answer.

4
5
6

DesertLink, LLC, 156 FERC ¶ 61,118 (2016) (the “Incentive Order”).
DesertLink supplemented that filing on October 27, 2016.
Milburn Testimony, Exhibit No. DesertLink-100 at 11-12.

1.6

On December 12, 2016, Commission Staff issued DesertLink a letter requesting

additional information on its Formula Rate Template and Formula Rate Protocols. DesertLink
submitted supplemental information to Commission Staff on January 12, 2017. On January 31,
2017, TANC, Santa Clara and M-S-R filed additional comments.
1.7

On March 13, 2017, DesertLink’s submittal was accepted for filing, and

suspended for a nominal period, effective as of December 19, 2016, subject to refund and further
Commission order. The Commission’s action was taken pursuant to the Commission’s February
3, 2017 Order Delegating Further Authority to Staff in Absence of Quorum. 7
1.8

On October 31, 2017, the Commission “set DesertLink’s proposed TO Tariff

(including the formula rate, formula rate template, protocols, and ROE), for hearing and
settlement judge procedures.”8 The October 31, 2017 Order granted DesertLink’s request that
DesertLink’s yet-to-be-formed affiliates or subsidiaries be permitted to use DesertLink’s
proposed Formula Rate.9
B.

Requests For Rehearing

1.9

On April 12, 2017 TANC filed a request for rehearing of the March 13, 2017

Order issued under Delegated Authority. In the October 31, 2017 Order the Commission
dismissed that request for rehearing.
1.10

On November 30, 2017, TANC, Santa Clara, MID, SMUD and M-S-R filed a

joint request for rehearing challenging the Commission’s decision in the October 31, 2017 Order
to permit DesertLink’s yet-to-be-formed affiliates or subsidiaries to use DesertLink’s proposed
Formula Rate, including the ROE, and the Approved Incentives. The Six Cities filed a similar

7
8
9

Agency Operations in the Absence of a Quorum, 158 FERC ¶ 61,135 (2017).
DesertLink, LLC, 161 FERC ¶ 61,126 at P 32 (2017) (“October 31, 2017 Order”).
Id. at PP 39-41.

request for rehearing on the same day. On December 28, 2017, the Commission issued an Order
Granting Rehearing For Further Consideration.
C.

Settlement Judge Procedures

1.11

On November 7, 2017, Chief Administrative Law Judge Carmen Cintron

appointed Judge Steven Sterner as Settlement Judge for the proceeding. On November 8, 2017
Judge Sterner issued an order setting the initial settlement conference for November 15, 2017.
On November 14, 2017, SCE filed a document-less motion requesting permission to intervene
out of time. On November 15, 2017, the Parties, together with SCE and Commission Trial Staff,
held an initial settlement conference. On November 16, 2017, SCE filed a Stipulation Regarding
Intervention of Southern California Edison Company and on November 17, 2017, Chief
Administrative Law Judge Cintron granted SCE’s late intervention.
On December 14, 2017, February 5, 2018 and March 7, 2018 Judge Sterner held
settlement conferences. As a result of those conferences, the above-named participants in this
proceeding either support or do not oppose the Settlement, which resolves all issues set for
hearing and settlement judge procedures in this proceeding. In resolving the issues set for
hearing, as reflected in this Offer of Settlement and in the contemporaneously filed Joint Motion
For Order Vacating Rulings Allowing Future Affiliates Or Subsidiaries To Replicate Formula
Rate, Including ROE and Rate Incentives (the “Vacatur Motion”), DesertLink requests approval
to withdraw the request for authorization related to the ability of affiliates or subsidiaries to
replicate the formula rate, including ROE and rate incentives previously approved by the
Commission. If the Settlement is approved and the Vacatur Motion is granted, the Parties that
sought rehearing as described in Section 1.10 above will withdraw their pending rehearing
requests.

II.

RECITALS
2.1

WHEREAS, the participants in the above-referenced docket are engaged in a

proceeding regarding the rates and terms and conditions for service under the DesertLink TO
Tariff;
2.2

WHEREAS, DesertLink has offered and the above-named participants in this

proceeding either support or do not oppose the terms, conditions, and stipulations of the
Settlement, which resolves all outstanding issues set for hearing in this proceeding; and
2.3

NOW, THEREFORE, in consideration of the mutual covenants and agreements

set forth herein, the Settlement Terms are as follows:
III.

TERMS OF SETTLEMENT
A.

ROE and Capital Structure
1.

3.1

ROE

The ROE stated on Appendix III, Page 4, Column 4, Line 17, and Attachment 5,

Line 10 shall, subject to the provisions of Section 3.7, be 9.8%, inclusive of all transmission
ROE incentive adders (“Stated ROE”). For the depreciable life of the Project, DesertLink will
not seek to increase the ROE, inclusive of all ROE incentive adders authorized by the
Commission, above 9.8%. During the depreciable life of the Project, DesertLink shall be entitled
to recover the lesser of (i) the 9.8% Stated ROE; or (ii) the ROE, plus ROE incentive adders as
authorized by the Commission, determined by the Commission to be just and reasonable.
2.
3.2

Capital Structure

When DesertLink achieves commercial operation (the “In-Service Date”), the

CAISO will assume operational control of the Project, and DesertLink’s TO Tariff will become
effective. Beginning on the In-Service Date, the equity component used by DesertLink to

calculate the weighted cost of capital shall be the lesser of the ratio of equity as a percentage of
total capital or 50%. DesertLink has committed to this limit on the equity component of its
capital structure for the depreciable life of the Project. This commitment is reflected in
Appendix III, Page 4, Column 3, Lines 15 and 17, and Note Q. DesertLink also agrees to use
the gross proceeds of long-term debt to calculate its capital structure on Attachment 5 to the
Formula Rate Template.
3.
3.3

Depreciation Rates

DesertLink agrees to apply a 2.0% depreciation rate to Accounts 301.0 and 302.0.

In addition, DesertLink also agrees to apply a 9.44% depreciation rate to Account 392.0. A table
of the depreciation rates by account are included in this Settlement as Appendix 1. DesertLink
further agrees that within twelve months after the date which is five years after the In-Service
Date, DesertLink will prepare and file a new depreciation study proposing updated depreciation
parameters for the Project such as average remaining service lives and net salvage values.
4.
3.4

Formula Rate Template

In conjunction with this Settlement, DesertLink has reflected certain changes to

the Formula Rate Template. The form of the Formula Rate Template is attached to the
Settlement as Attachment A. Attachment B consists of a marked version of the Formula Rate
Template reflecting all changes from DesertLink’s initial Formula Rate Template.
5.
3.5

Formula Rate Protocols

In conjunction with this Settlement, DesertLink has reflected certain changes to

the Formula Rate Protocols. The Formula Rate Protocols are provided in clean format as
Attachment C and in redline as Attachment D to this Settlement.

6.
3.6

No Authority for Affiliate or Subsidiary to Replicate DesertLink’s
Formula Rate, Including ROE and Rate Incentives

The Commission’s October 31, 2017 Order granted authority for DesertLink’s

yet-to-be formed affiliates or subsidiaries to replicate DesertLink’s formula rate, and requests for
rehearing remain pending pursuant to the Commission’s December 28, 2017 Tolling Order in
this proceeding. Through this Offer of Settlement and the contemporaneously filed Vacatur
Motion, DesertLink withdraws that requested authorization. Through the referenced Vacatur
Motion, DesertLink and those parties seeking rehearing have requested affirmative Commission
action on the Vacatur Motion and a declaration from the Commission that in light of the
withdrawal, paragraphs 39-41 and ordering paragraph (A) of the October 31, 2017 Order are now
vacated.
7.
3.7

Moratorium Period

The ROE, Capital Structure, Depreciation Rates, Formula Rate Template and

Formula Rate Protocols provided for in this Settlement shall be subject to a moratorium period
that begins upon acceptance of the Settlement by the Commission and ends two years after the
In-Service Date (“Moratorium”). During the Moratorium, no Party shall submit a filing under
FPA Sections 205 or 206 to seek to require DesertLink to use an ROE below 9.8%, to revise the
Capital Structure to require the use of an Equity percentage of less than 50%, to modify the
depreciation schedule in advance of DesertLink’s required submission of a depreciation study or
to require changes in the Formula Rate Template or Formula Rate Protocols.
B.

Compliance Filing

3.8

Within 30 days of the Effective Date of this Settlement, or the Revised Effective

Date if applicable, DesertLink shall submit a revised Formula Rate Template and Formula Rate
Protocols as shown in Attachments A and C attached hereto.

IV.

LIST OF DOCUMENTS
4.1

In addition to this Offer of Settlement and Stipulation, the Settlement consists of

the following documents, which together represent the complete offer of settlement by
DesertLink in this proceeding:
a.

Attachment A, a revised clean, unpopulated, Formula Rate Template consisting of

Appendix III and Attachments 1-12, to be effective as of December 19, 2016;
b.

Attachment B, a revised marked, unpopulated Formula Rate Template consisting

of Appendix III and Attachments 1-12, to be effective as of December 19, 2016, and showing
changes from DesertLink’s previously filed Formula Rate Template;
c.

Attachment C, a revised version of the Formula Rate Protocols;

d.

Attachment D, a revised marked Formula Rate Protocol reflecting the differences

between DesertLink’s initially filed protocols and the Formula Rate Protocols resulting from this
Settlement.
4.2

To the extent there is any inconsistency between this Settlement,

including Attachments A-D, and any other settlement document, this Settlement shall control.
V.

RESERVATIONS
5.1

This Settlement represents a negotiated offer of settlement and resolves all issues

set for hearing in the above-captioned proceedings. The approval or acceptance of this
Settlement by the Commission shall not constitute a determination by the Commission as to the
merits of any allegations or contentions made in this proceeding by any Party. No Party shall be
deemed in any respect to have made an admission that any allegation or contention made by any
other Party or contained in these proceedings is true or valid or untrue or invalid.

5.2

In light of the Parties’ agreement in Section 3.6, within thirty (30) days of FERC

approval of this Settlement and issuance of an order granting the relief requested in the
contemporaneously-filed Vacatur Motion, TANC, MID, SMUD, Santa Clara, M-S-R and the Six
Cities will file notices withdrawing their respective Requests for Rehearing filed in Docket No.
17-135-000 with respect to the right for yet to be formed affiliates or subsidiaries of DesertLink
to use the Formula Rate, including ROE and Capital Structure, as well as the Approved
Incentives granted to DesertLink.
5.3

The discussions between the participants in this proceeding that resulted in this

Settlement occurred pursuant to Rule 602 of the Commission’s Rules of Practice and Procedure
and with the explicit understanding that such discussions were made without prejudice to the
position of any party, or any participant presenting such offer, and/or party participating in any
such discussions. The discussions resulting in this offer of settlement are not to be used in any
manner, in these proceedings or otherwise, except as specifically noted in this Settlement.
5.4

This Settlement is submitted on the condition that, should the Commission fail to

issue an order approving or accepting this Settlement in its entirety and without material change
or condition that any Party deems to be unacceptable, this Settlement shall be deemed
withdrawn.
5.5

This Settlement is intended to relate only to the specific matters referred to herein.

Except as specifically provided in this Settlement or in the documents attached to and made a
part of this Settlement, nothing in this Settlement shall establish or constitute the adoption of any
ratemaking principle binding on the Parties in the future, and no Party shall be deemed to have
approved, accepted, agreed, or consented for purposes other than this proceeding to any specific
ratemaking methodology or principle, accounting treatment, or level of expense or revenue.

5.6

This Settlement is contingent on the following: (i) no Party shall seek additional

terms and conditions for this Settlement other than those contained herein; and (ii) approval of
this Settlement by the Commission, without condition or modification, unless such condition(s)
or modification(s) is (are) not opposed by the Parties or the Parties are deemed to have accepted
the Settlement as modified and/or conditioned by the Commission’s order (as provided in
Section 6.2 hereof). If any of these contingencies are not fulfilled, then: (i) this Settlement shall
not be binding on any Party; (ii) the Parties shall not be obliged to negotiate further, other than to
discuss in good faith whether any condition(s) or modification(s) required by the Commission is
(are) acceptable to them; (iii) all Parties shall be deemed to have reserved all their respective
rights and remedies with respect to the issues in this proceeding; and (iv) this Settlement shall
not be part of the record in this or any other proceeding, and all discussions and negotiations
thereon shall be privileged.
5.7

Absent the mutual agreement of the Parties to a proposed change to this

Settlement, the standard of review for unilateral changes to this Settlement proposed by a Party
shall be the “public interest” standard set forth in United Gas Pipe Line Co. v. Mobile Gas Serv.
Corp., 350 U.S. 332 (1956) (“Mobile”); Fed. Power Comm’n v. Sierra Pac. Power Co., 350 U.S.
348 (1956) (“Sierra”); Morgan Stanley Capital Grp. Inc. v. Pub. Util. Dist. No. 1 of Snohomish
Cnty., 554 U.S. 527 (2008); and NRG Power Mktg., LLC v. Maine Pub. Utils. Comm’n, 558 U.S.
165 (2010), and the standard of review for any changes proposed by a non-Party, or the
Commission acting sua sponte, shall be the just and reasonable standard of review, Devon Power
LLC, 134 FERC ¶ 61,208 at P 10 (2011), reh’g denied, 137 FERC ¶ 61,073 (2011), review
dismissed in part and denied in part sub nom. New England Power Generators Ass’n v. FERC,
707 F.3d 364 (D.C. Cir. 2012). During the term of the Moratorium reflected in Section 3.7

herein, changes to the rates specified in this Settlement proposed by a Party will be reviewed,
like changes to the Settlement terms themselves, under the “public interest” standard set forth in
Mobile and Sierra. Following the Moratorium period reflected in Section 3.7, changes to the
rates specified in this Settlement will be reviewed under the ordinary just and reasonable
standard of review regardless of who files for that change.
5.8

Except as otherwise expressly stated herein, nothing in this Settlement or the

attached documents shall impair, diminish, or restrain the rights of DesertLink, any of the
Intervenors, or the Commission, under Sections 205 and 206 of the FPA, as the case may be.
Further, notwithstanding the resolution of the various issues referred to herein, it is the intent of
the Parties that no element of this Settlement or the attached documents constitutes a “settled
practice” as that term was interpreted in Pub. Serv. Comm’n of New York v. FERC, 642 F.2d
1335 (D.C. Cir. 1980).
5.9

Except as provided in Paragraphs 3.1-3.7 of this Settlement and, to the extent not

reflected in this Settlement and/or the DesertLink Approved Project Sponsor Agreement, nothing
contained herein shall be construed as affecting in any way DesertLink’s right to unilaterally
submit revised tariff records or to make an application to revise prospectively its Formula Rate,
or to make any other application or request, including, for example, applications submitted
pursuant to FPA Section 205 or 219 or Commission Order No. 679, or to oppose any filing made
or action taken pursuant to FPA Section 206. Except as provided by Section 3.7 regarding the
Moratorium Period, nothing contained herein shall be construed as affecting in any way the right
of any Party to unilaterally make an application of any type to the Commission to modify
prospectively DesertLink’s Formula Rate under FPA Section 206, or to oppose any filing made
by DesertLink under FPA Section 205 or 219.

VI.

EFFECTIVE DATE
6.1

This Settlement shall become effective upon a final order of the Commission

approving this Settlement without condition or modification, or, if approved with condition or
modification, that such condition(s) or modification(s) as the Commission may require is (are)
accepted, or not opposed, by the Parties (“Effective Date”). A Commission order shall be
deemed a “final order” as of the date that rehearing is denied by the Commission, or if rehearing
is not sought, the day following the date by which any request for rehearing would have been
required to be filed with the Commission pursuant to 18 C.F.R. § 385.713(b).
6.2

In the event of a Commission order requiring any modification or condition to this

Settlement, any Party may provide written notice to the other Parties within ten (10) business
days of any such order that such modification or condition is unacceptable, in which case this
Settlement shall be of no force and effect, unless the Parties agree in writing, within an additional
fifteen (15) business days of any such notice, to modifications acceptable to all Parties that are
consistent with the modification and/or condition imposed by Commission order and any such
modifications are approved in a final Commission order no longer subject to rehearing (the
“Revised Effective Date”). In the absence of written notice that Commission mandated
modifications are unacceptable, all Parties shall be deemed to have accepted this Settlement as
modified and/or conditioned by the Commission.
VII.

MISCELLANEOUS
7.1

The various provisions of this Settlement are not severable, and this Settlement

shall be deemed an integrated package in which none of the terms of this Settlement is agreed to
without each of the others.

7.2

This Settlement constitutes the full and complete offer of settlement with respect

to the subject matter hereof and supersedes all prior negotiations, understandings, and
agreements, whether written or oral, between the Parties with respect to the subject matter
thereof. Other than as reflected in this Settlement, there are no warranties or representations
among the Parties in connection with the subject matter hereof.
7.3

The titles and headings of the various Articles of this Settlement are for reference

and convenience purposes only, and are not to be construed or taken into account in interpreting
this Settlement and do not qualify, modify, or explain the effects of this Settlement Agreement.
7.4

This Settlement is binding upon and for the benefit of the Parties and their

successors and assigns.
VIII. OFFER OF SETTLEMENT
8.1

This Settlement is subject to the condition that the Commission’s order approving

or accepting this Settlement, including the attached documents: (i) the Commission’s approval of
this Settlement shall constitute the requisite approval of any waivers of any regulations as may
be deemed necessary to permit the implementation of the provisions of this Settlement by its
terms; (ii) finds specifically that this Settlement is in the public interest and that the rates
submitted with this Settlement are accepted for filing and are made effective as provided in this
Settlement; and (iii) accepts this Settlement and its components, without condition or
modification unacceptable to any Party.
8.2

DesertLink submits that the terms and conditions of this negotiated offer of

settlement, which is not opposed by any Party, are fair and reasonable and in the public interest
and that approval or acceptance of this Settlement would be in the public interest. Accordingly,

DesertLink respectfully requests that the Commission promptly enter an order in this proceeding
approving or accepting for filing this Settlement without condition or modification.

Appendix 1
Depreciation Rates
INTANGIBLE PLANT
301.0
302.0
303.0

Organization
Franchises and Consents
Computer Software

2.00%
2.00%
7.68%

Land Rights
Structures & Improvements
Station Equipment
Towers & Fixtures
Poles & Fixtures
Overhead Conductors & Devices
Underground Conduit
Underground Conduit & Devices
Roads and Trails

1.55%
0.99%
1.67%
1.48%
2.52%
2.26%
1.61%
2.21%
1.74%

Office Furniture & Equipment
Computer Hardware
Transportation Equipment
Stores Equipment
Communication Equipment

5.00%
20.00%
9.44%
5.00%
6.67%

TRANSMISSION
PLANT
350.2
352.0
353.0
354.0
355.0
356.0
357.0
358.0
359.0
GENERAL PLANT
391.0
391.1
392.0
393.0
397.0
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